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e 19, 5. 52; 1979 ¢. 889; 1987 ¢. 827, ss. 154, 168; 1989 ¢. 426, 5. 3; ¢
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Article, and for the purpose of carrying out its duties, the Commission shall have the power:
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Tomake rules implementing Articles 21 _21A, 21B, or 38 of this Chapter.

To adopt fee schedules and collect fees for the following:

a. Processing of applications for permits or registrations issued under
Article 21, other than Parts 1 and 1A,_Anrticles 21A_21R and 38 of
this Chapter;

b. Administering permits or registrations issued under Article 21, other
than Parts | and 1A, Articles 21A, 21B, and 38 of this Chapter
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registration under Part 2A of this Article or Article 38 of this Chapter may
not exceed fifty dollars ($50.00) for any single registration. An additional
fee of twenty percent (20%) of the registration processing fee may he
assessed for a late registration under Article 38 of this Chapter. The fee for
administering and compliance monitoring under Article 21_other than Parts
land LA, and G.S. 143-215.108 and G.S. 143-215109 of Article 21B shall
be charged on an annual basis for each year of the permit term and may not
exceed one thousand five hundred dollars ¢($1,500) per year. Fees for
pmcessmgaﬂpe:mnsundeLAmde_Mand_aleheLsecuans_aﬁAmde
Ihc_tolalpa-)qnemfu_fees_thai_ate_seibythe_Cmmssm_unda_thls
subsection for all permits for any single facility shall not exceed seven
thousand five hundred dollars ($7,500) per year, which amount shall include
all application fees and fees for administration and compliance monitoring.
A single facility is defined to be any contiguous area under one ownership
and-in which permitted activities occur. For all pernits issued under these
Articles where a fee schedule is not specified in the statutes, the
Comumission, or other commission specified-by statute shall adopt a_fee
schedule in a rule following the procedures established by the
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Part 2A. Leaking Petroleum Underground Storage Tank Cleanup.

§ 143-215.94A. Definitions.
Unless a different meaning is required by the context, the following definitions shall apply
throughout this Part and Part 2B of this Article:

(la)

(1b)

(2)

(2a)

G.S. 143-215.94A

"Affiliate" has the same meaning as in 17 Code of Federal Regulations §
240.12(b)-2 (1 April 1994 Edition), which defines "affiliate" as a person that
directly, or indirectly through one or more intermediaries, controls, is
controlled by, or is under common control of another person.

"Commercial Fund" means the Commercial Leaking Petroleum
Underground Storage Tank Cleanup Fund established pursuant to this Part.
"Commercial underground storage tank" means any one or combination of
tanks (including underground pipes connected thereto) used to contain an
accumulation of petroleum products, the volume of which (including the
volume of the underground pipes connected thereto) is ten percent (10%) or
more beneath the surface of the ground. The term "commercial underground
storage tank" does not include any:

a. Farm or residential underground storage tank of 1,100 gallons or less
capacity used for storing motor fuel for noncommercial purposes;

b. Underground storage tank of 1,100 gallons or less capacity used for
storing heating oil for consumptive use on the premises where stored;

c: Underground storage tank of more than 1,100 gallon capacity used
for storing heating oil for consumptive use on the premises where
stored by-four-or-fewer-houscholds;

d. Septic tank;

e. Pipeline facility (including gathering lines) regulated under:

1. The Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. §
1671 et seq.);

2. The Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C.
§ 2001 et seq.); or

3. Any intrastate pipeline facility regulated under State laws
comparable to the provisions of the Natural Gas Pipeline
Safety Act of 1968 or the Hazardous Liquid Pipeline Safety
Act of 1979;

Surface impoundment, pit, pond, or lagoon;

Storm water or waste water collection system;

Flow-through process tank;

Liquid trap or associated gathering lines directly related to oil or gas

production and gathering operations; or

O

J. Storage tank situated in an underground area (such as a basement,

cellar, mineworking, drift, shaft, or tunnel) if the storage tank is
situated upon or above the surface of the floor.
"Cost-effective cleanup" means the cleanup method that meets all of the

following criteria:

a. Addresses imminent threats to human health or the environment.

b. Provides for the cleanup or removal of all contaminated soil except
in circumstances where it is impractical to remove contaminated soil.

C. Is approved by the Commission for remediation of the site.

d. Is the least expensive cleanup based on total cost, including costs not

eligible for reimbursement from the Commercial Fund or the
Noncommercial Fund.
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(3a)  "Facility" means an underground storage tank, or two or more underground
storage tanks located in close proximity to each other and having the same
owner or operator, that are located on a single tract of land or on contiguous
tracts of land that are owned or controlled by the same person. As used in
this subdivision, the terms "owner", "operator", and "person" include any
affiliate, parent, and subsidiary of the owner, operator, or person,
respectively. The owner or person having control of the land on which an
underground storage tank is located, or on which two or more underground
storage tanks are located, need not be the owner or operator of the
underground storage tank or underground storage tanks. The term "facility",
as defined in this subdivision, does not apply to a "pipeline facility", as that
phrase is used in subdivisions (2) and (7) of this section.

4) "Heating o0il" means petroleum that is No. 1, No. 2, No. 4-light, No. 4-heavy,
No. 5-light, No. 5-heavy, or No. 6 technical grades of fuel oil; other residual
fuel oils, including Navy Special Fuel Oil and Bunker C; and other fuels
when used as substitutes for one of these fuel oils for the purpose of heating.

(5 "Loan Fund" means the Groundwater Protection Loan Fund.

(6) Repealed-by-Sesstontaws20 H—s—H416AtdD—<elfective December
2016-

(7 "Noncommercial underground storage tank" means any one or combination

of tanks (including underground pipes connected thereto) used to contain an
accumulation of petroleum products, the volume of which (including the
volume of the underground pipes connected thereto) is ten percent (10%) or
more beneath the surface of the ground. The term "noncommercial storage
tank" does not include any:

a. Commercial underground storage tanks;
b. Septic tank;
G Pipeline facility (including gathering lines) regulated under:

1. The Natural Gas Pipeline Safety Act of 1968 (49 U.S.C. §
1671 et seq.);

2 The Hazardous Liquid Pipeline Safety Act of 1979 (49 U.S.C.
§ 2001 et seq.); or

3. Any intrastate pipeline facility regulated under State laws
comparable to the provisions of the Natural Gas Pipeline
Safety Act of 1968 or the Hazardous Liquid Pipeline Safety
Act of 1979;

d. Surface impoundment, pit, pond, or lagoon;
e. Storm water or waste water collection system;
f. Flow-through process tank;
g. Liquid trap or associated gathering lines directly related to oil or gas
production and gathering operations; or
h. Storage tank situated in an underground area (such as a basement,
cellar, mineworking, drift, shaft, or tunnel) if the storage tank is
situated upon or above the surface of the floor.
(8) "Operator" means any person in control of, or having responsibility for, the
operation of an underground storage tank.
9) "Owner" means:
a. In the case of an underground storage tank in use on 8 November

1984, or brought into use after that date, any person who owns an

G.S. 143-215.94A Page 2
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(9a)

(10)

(1)

(12)

(13)

(14)

G.S. 143-215.94A

underground storage tank used for the storage, use, or dispensing of
petroleum products; and
b. In the case of an underground storage tank in use before 8 November
1984, but no longer in use on or after that date, any person who
owned such tank immediately before the discontinuation of its use.
"Parent" has the same meaning as in 17 Code of Federal Regulations §
240.12(b)-2 (1 April 1994 Edition), which defines "parent" as an affiliate
that directly, or indirectly through one or more intermediaries, controls
another person.
"Petroleum" or "petroleum product” means crude oil or any fraction thereof
which is a liquid at standard conditions of temperature and pressure (60
degrees Fahrenheit and 14.7 pounds per square inch absolute), including any
such liquid which consists of a blend of petroleum and alcohol and which is
intended for use as a motor fuel. The terms "petroleum" and "petroleum
product” do not include any hazardous substance as defined in Section
101(14) of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, Pub. L. No. 96-510, 94 Stat. 2767, 42 U.S.C. §
9601(14) as amended; any substance regulated as a hazardous waste under
Subtitle C of Title II of the Resource Conservation and Recovery Act of
1976, Pub. L. 94-580, 90 Stat. 2806, 42 U.S.C. § 6921 et seq., as amended;
or any mixture of petroleum or a petroleum product containing any such
hazardous substance or hazardous waste in greater than de minimis
quantities.
"Subsidiary" has the same meaning as in 17 Code of Federal Regulations §
240.12(b)-2 (1 April 1994 Edition), which defines "subsidiary" as an affiliate
that is directly, or indirectly through one or more intermediaries, controlled
by another person.
"Third party" means a person other than the owner or operator of an
underground storage tank from which a release has occurred or employees or
agents of an owner or operator. A property owner shall not be considered a
third party if the property was transferred by the owner or operator of an
underground storage tank in anticipation of damage due to a release.
"Third-party bodily injury” or "bodily injury" when used in connection with
"third-party" means specific physical bodily injury proximately resulting
from exposure, explosion, or fire caused by the presence of a petroleum
release and that is incurred by a person other than the owner or operator of
an underground storage tank from which a release has occurred or
employees or agents of an owner or operator.
"Third-party property damage" or "property damage" when used in
connection with "third-party" means actual physical damage or damage due
to specific loss of normal use that proximately resulted from exposure,
explosion, or fire caused by the presence of a petroleum release and that is
incurred to property owned by a person other than the owner or operator of
an underground storage tank from which a release has occurred or
employees or agents of an owner or operator. (1987 (Reg. Sess., 1988), c.
1035, s. 1; 1989, c. 652, 5. 3; 1991, c. 538, s. 1; 1995, c. 377, s. 4; 1997-456,
s. 27, 2003-352, s. 1; 2011-266, s. 1.20(b); 2015-241, s. 14.16A(d);
2015-263, s. 20(b).)
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§ 143-215.94B. Commercial Leaking Petroleum Underground Storage Tank Cleanup
Fund.
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§ 143-215.94C. Commercial leaking petroleum underground storage tank cleanup fees.
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§ 143-215.94E. Rights and obligations of the owner or operator.

(a) Upon a determination that a discharge or release of petroleum from an underground
storage tank has occurred, the owner or operator of the underground storage tank shall notify
the Department pursuant to G.S. 143-215.85. The owner or operator of the underground storage
tank shall immediately undertake to collect and remove the discharge or release and to restore
the area affected in accordance with the requirements of this Article.

(al) If a spill or overfill associated with a petroleum underground storage tank results in
a release of petroleum to the environment of 25 gallons or more or causes a sheen on nearby
surface water, the owner or operator of the petroleum underground storage tank shall
immediately clean up the spill or overfill, report the spill or overfill to the Department within
24 hours of the spill or overfill, and begin to restore the area affected in accordance with the
requirements of this Article. The owner or operator of a petroleum underground storage tank
shall immediately clean up a spill or overfill of less than 25 gallons of petroleum that does not
cause a sheen on nearby surface water. If a spill or overfill of less than 25 gallons of petroleum
cannot be cleaned up within 24 hours of the spill or overfill or causes a sheen on nearby surface
water, the owner or operator of the petroleum underground storage tank shall immediately
notify the Department.
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§ 143-215.94F. Limited amnesty.
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§ 143-215.94G. Authority of the Department to engage in cleanups; actions for fund
reimbursement.
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§ 143-215.94H. Financial responsibility.
(a)  The Department shall require each owner and operator of a petroleum underground
storage tank who is required to demonstrate financial responsibility under rules promulgated by

the United States
maintain evidence

(1

(2)

Environmental Protection Agency pursuant to 42 U.S.C. § 6991b(d) to
of financial responsibility that is the lesser of:

The full amount of the financial responsibility that an owner or operator is
required to demonstrate under rules promulgated by the United States
Environmental Protection Agency pursuant to 42 U.S.C. § 6991b(d).

The amounts required to be paid for by the owner or operator pursuant to
G.S. 143-215.94E(b) per occurrence for costs described in G.S.
143-215.94B(b) and G.S. 143-215.94B(bl) if costs are eligible to be paid
under those subsections.

(b) Financial responsibility may be established in accordance with rules adopted by the
Commission which shall provide that financial responsibility may be established by either
insurance, guarantee, surety bond, letter of credit, qualification as a self-insurer, or any
combination thereof. The compliance date schedule for demonstrating financial responsibility
shall conform to the schedule adopted by the Environmental Protection Agency. (1987 (Reg.
Sess., 1988), c. 1035, s. 1; 1989, c. 652, s. 10; 1993, c. 402, s. 5; 2008-195, s. 4; 2009-570, s.

19.)

G.S. 143-215.94H
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§ 143-215.941. Insurance pools authorized; requirements.

(a) As used in this section, "Commissioner" means the Commissioner of Insurance of
the State of North Carolina.

(b) Owners and operators of underground storage tanks may demonstrate financial
responsibility by establishing insurance pools which provide insurance coverage to pool
members in at least the minimum amounts specified in G.S. 143-215.94H. Each such pool shall
be operated by a board of trustees consisting of at least five persons who are elected or
appointed officials of pool members. The board of trustees of each pool shall:

(I)  Establish terms and conditions of coverage within the pool, including
underwriting criteria, applicable deductible levels, the maximum level of
claims that the pool will self-insure, and exclusions of coverage;

2) Ensure that all valid claims are paid promptly;

(3)  Take all necessary precautions to safeguard the assets of the pool;

(4) Maintain minutes of its meetings and make those minutes available to the
Commissioner;

5) Designate an administrator to carry out the policies established by the board
of trustees and to provide continual management of the pool, and delineate
in written minutes of its meetings the areas of authority it delegates to the
pool's administrator;

(6) Establish the amount of insurance to be purchased by the pool to provide
coverage over and above the claims that are not to be satisfied directly from
the pool's resources;

(7) Establish the amount, if any, of aggregate excess insurance coverage to be
purchased and maintained in the event that the pool's resources are
exhausted in a given fiscal period; and

(8) Establish guidelines for membership in the pool, including the amount of
money to be collected from each pool member to form and fund the pool.

(c) The board of trustees may not:

(1) Extend credit to individual members for payment of a premium, except
pursuant to payment plans approved by the Commissioner; or

(2) Borrow any monies from the pool or in the name of the pool, except in the
ordinary course of business, without first advising the Commissioner of the
nature and purpose of the loan and obtaining prior approval from the
Commissioner.

(d) A contract or agreement made pursuant to this section must contain provisions:

(1) For a system or program of loss control;

(2) For termination of membership including both:

a. Cancellation of individual membership in the pool by the pool; and
b: Election by an individual member of the pool to terminate its
participation;

(3)  That a pool or a terminating member must provide at least 90 days' written
notice of cancellation or termination;

(4) Requiring the pool to pay all claims for which each member incurs liability
during each member's period of membership, except:

a. Where a member has individually retained the risk;
b. Where the risk is not covered; or
o For amounts of claims above the coverage provided by the pool;

(5) For the maintenance of claim reserves equal to known incurred losses and
loss adjustment expenses and to an estimate of incurred but not reported
losses;

G.S. 143-215.941 Page 1



(6)  For compliance with any applicable federal requirements regarding financial
responsibility for underground storage tanks;

(7)  For a final accounting and settlement of the obligations of or refunds to a
terminating member to occur when all incurred claims are concluded,
settled, or paid;

(8)  That the pool may establish offices where necessary in this State and employ
necessary staff to carry out the purposes of the pool;

(9)  That the pool may retain legal counsel, actuaries, claims adjusters, auditors,
engineers, private consultants, and advisors, and other persons as the board
of trustees or the administrator deems to be necessary;

(10)  That the pool may make and alter bylaws and rules pertaining to the exercise
of its purpose and powers;

(11)  That the pool may purchase, lease, or rent real and personal property it
deems to be necessary; and

(12)  That the pool may enter into financial services agreements with financial
institutions and that it may issue checks in its own name.

(e) In the event that either the pool or an individual pool member gives notice of an
intent to cancel or terminate participation in the pool as provided by subdivision (4) of
subsection (d) of this section, the pool shall so notify both the Commissioner and the Secretary
within five business days of the issuance or receipt of such notice by the pool. In addition, the
pool shall notify both the Commissioner and the Secretary within five business days of the date
such cancellation or termination becomes effective, unless notice of cancellation or termination
1s rescinded.

(H The formation and operation of an insurance pool under this section shall be subject
to approval by the Commissioner who shall, after notice and hearing, establish reasonable
requirements and rules for the approval and monitoring of such pools, including prior approval
of pool administrators and provisions for periodic examinations of financial condition. The
Commissioner may disapprove an application for the formation of an insurance pool, and may
suspend or withdraw such approval whenever he finds that such applicant or pool:

(1) Has refused to submit its books, papers, accounts, or affairs to the reasonable
inspection of the Commissioner or his representative;

(2) Has refused, or its officers, agents, or administrators have refused, to furnish
satisfactory evidence of its financial and business standing or solvency;

3) Is insolvent, or is in such condition that its further transaction of business in
this State is hazardous to its members and creditors in this State and to the
public;

(4)  Has refused or neglected to pay a valid final judgment against it within 60
days after its rendition;

(5) Has violated any law of this State or has violated or exceeded the powers
granted by its members;

(6) Has failed to pay any taxes, fees, or charges imposed in this State within 60
days after they are due and payable, or within 60 days after final disposition
or any legal contest with respect to liability therefor; or

(7) Has been found insolvent by a court of any other state, by the insurance
regulator or other proper officer or agency of any other state, and has been
prohibited from doing business in such state.

(g) Each pool shall be audited annually at the expense of the pool by a certified public
accounting firm, with a copy of the report available to the governing body or chief executive
officer of each member of the pool and to the Commissioner. The board of trustees of the pool
shall obtain an appropriate actuarial evaluation of the loss and loss adjustment expense reserves
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of the pool, including an estimate of losses and loss adjustment expenses incurred but not
reported. The provisions of G.S. 58-2-131, 58-2-132, 58-2-133, 58-2-134, 58-2-150, 58-2-155,
58-2-165, 58-2-180, 58-2-185, 58-2-190, 58-2-200, and 58-6-5 apply to each pool and to
persons that administer the pools. Annual financial statements required by G.S. 58-2-165 shall
be filed by each pool within 60 days after the end of the pool's fiscal year. All financial
statements required by this section shall be prepared in accordance with generally accepted
statutory accounting principles.

(h) If, as a result of the annual audit or an examination by the Commissioner, it appears
that the assets of a pool are insufficient to enable the pool to discharge its legal liabilities and
other obligations, the Commissioner shall notify the administrator and the board of trustees of
the pool of the deficiency and his list of recommendations to abate the deficiency, including a
recommendation not to add any new members until the deficiency is abated. If the pool fails to
comply with the recommendations within 30 days after the date of the notice, the
Commissioner may apply to the Superior Court of Wake County for an order requiring the pool
to abate the deficiency and authorizing the Commissioner to appoint one or more special
deputy commissioners, counsel, clerks, or assistants to oversee the implementation of the
Court's order. The Commissioner has all of the powers granted to him under Article 17A of
General Statute Chapter 58 relating to rehabilitation and liquidation of insurers; and the
provisions of that Article apply to this section to the extent they are not in conflict with this
section. The compensation and expenses of such persons shall be fixed by the Commissioner,
subject to the approval of the Court, and shall be paid out of the funds or assets of the pool.

(1) Each pool contract shall provide that the members of the pool shall be assessed on a
pro rata basis as calculated by the amount of each member's average annual contribution in
order to satisfy the amount of any deficiency where a pool is determined to be insolvent,
financially impaired, or is otherwise found to be unable to discharge its legal liabilities and
other obligations.

Gg) In the event that the Commissioner finds that a pool is insolvent, financially
impaired, or otherwise, unable to discharge its legal liabilities or obligations, or if the
Commissioner at any time has reason to believe that any owner or operator is unable to
demonstrate financial responsibility as required by G.S. 143-215.94H and rules adopted by the
Commission as a result of the financial condition of the pool or for any other reason, the
Commissioner shall so notify the Secretary.

(k)  The provisions of Article 48 of Chapter 58 do not apply to any risks retained by any
pool.

1 The Department of Insurance, in consultation with the Department of
Environmental Quality, shall provide guidance and technical assistance for the formation of an
insurance pool pursuant to G.S. 143-215.94I to any responsible entity that requests assistance.
(1987 (Reg. Sess., 1988), c. 1035, s. 1; 1989, c. 652, s. 11; 1995, c. 193, s. 66; 1999-132, s.
11.11; 2008-195, s. 10; 2011-266, s. 1.20(c); 2015-241, s. 14.30(u).)
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§ 143-215.94K. Enforcement.
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§ 143-215.94M. Reports.
(@) The Secretary
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§ 143-215.94N. Applicability.
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§ 143-215.94P. Groundwater Protection Loan Fund.
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Part 2B. Underground Storage Tank Regulation.
§ 143-215.94T. Adoption and implementation of regulatory program.
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§ 143-215.94U. Registration of petroleum commercial underground storage tanks;
operation of petroleum underground storage tanks; operating permit required.

ALY ) O it O Cl ) ) ] i Cl EENLY ZARUINENLE Uil

G.S. 143-215.94U Page 1


Robert Summers
Cross-Out

Robert Summers
Cross-Out


G.S. 143-215.94U Page 2


Robert Summers
Cross-Out


§ 143-215.94V. Standards for petroleum underground storage tank cleanup.
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§ 143-215.94W. Enforcement procedures: civil penalties.
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§ 143-215.94Y. Enforcement procedures; injunctive relief.
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Part 2D. Training of Underground Storage Tank Operators.

§ 143-215.94NN. Applicability.

The requirements of this Part apply to underground storage tank systems regulated under
Subtitle I of the Resource Conservation and Recovery Act of 1976, Pub. L. 94-580, 90 Stat.
2795, 42 U.S.C. § 6901, et seq., as amended, except those excluded by regulation at 40 Code of
Federal Regulations 280.10(b) (July 1, 2009 Edition) and those deferred by regulation at 40
Code of Federal Regulations 280.10(c) (July 1, 2009 Edition). (2010-154,s.2.)
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§ 143-215.9400. Definitions.
Unless a different meaning is required by the context, the definitions in G.S. 143-212 and
G.S. 143-215.94A apply in this Part.

(1)

(2)

3)

4

"Emergency response operator" means an on-site person whose
responsibilities include addressing emergencies presented by a spill or
release, or responding to alarms or releases from an underground storage
tank system. For an unmanned facility, "emergency response operator"
means the person responsible for responding to emergencies or alarms or
releases at the facility.

"Primary operator" means a person having primary responsibility for the
daily on-site operation and maintenance of an underground storage tank
system.

"Underground storage tank" means: (i) any one or combination of tanks
(including underground pipes connected thereto) that is used to contain an
accumulation of regulated substances, and the volume of which (including
the volume of the underground pipes connected thereto) is ten percent (10%)
or more beneath the surface of the ground; and (ii) to which this Part applies
pursuant to G.S. 143-215.94NN.

"Underground storage tank system" or "tank system" means an underground
storage tank, connected underground piping, underground ancillary
equipment, dispenser, and containment system, if any. (2010-154,s. 2.)
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§ 143-215.94PP. Designation of operators to be trained.

(a) The owner of an underground storage tank system shall designate the primary
operator of the underground storage tank system. The person designated shall be the
underground storage tank operator, as defined in 40 Code of Federal Regulations Part 280 (July
1, 2009 Edition), or an employee or agent of the underground storage tank operator. There shall
be a designated primary operator of the underground storage tank system at all times, until the
underground storage tank system has been permanently closed. If the owner fails to designate a
primary operator, the owner shall be deemed to be the primary operator of the underground
storage tank system for purposes of this Part.

(b) The primary operator shall designate one or more emergency response operators
who are employees or agents of the primary operator and shall be on call to respond to
emergencies or alarms at the facility. If an emergency response operator is not present at the
facility at all times during which a regulated substance is being withdrawn from, or is capable
of being withdrawn from, the underground storage tank system, the facility shall have an
automated notification system in place that will alert the emergency response operator of an
emergency or activated alarm at the facility. If the primary operator fails to designate one or
more emergency response operators, the primary operator shall be deemed to be the emergency
response operator of the underground storage tank system.

(c) A person may act as both the primary operator and the emergency response operator
of the underground storage tank system. (2010-154,s.2.)
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§ 143-215.94QQ. Training requirements for primary operators.

(a) The Department shall develop and implement a training program for primary
operators. The training program shall provide instruction on the proper operation and
maintenance of the underground storage tank system at the facility, principles of construction
and safety, and all regulatory requirements associated with the underground storage tank
system. The training may consist of a combination of on-site instruction and on-site testing, as
well as online instruction and online testing. In order to satisfactorily complete the training, a
primary operator shall, at a minimum, demonstrate all of the following:

(1) Knowledge of the requirements for spill prevention, overfill prevention,
release detection, corrosion protection, emergency response, and product
compatibility.

(2)  Site-specific knowledge of the equipment used at the facility and the
components of the underground storage tank system, and the methods of
release detection and release prevention associated with the underground
storage tank components.

3) Knowledge of the requirements for demonstrating financial responsibility.

4) Understanding of notification requirements associated with the underground
storage tank system, including requirements for reporting releases and
suspected releases.

(5)  Understanding of the requirements for the temporary and permanent closure
of underground storage tank systems.

(6) Knowledge of the emergency response operator training requirements, and
the actions to be taken in response to emergencies and alarms.

(b) A primary operator shall be retrained if an inspection at the facility reveals that the
underground storage tank system is not in substantial compliance with the requirements for:
release detection, release prevention, financial responsibility, emergency response, suspected
release reporting and investigation, the proximity of the underground storage tank system to
water supply wells and surface water, and permitting. A primary operator who is required to be
retrained shall complete the retraining within a reasonable time as determined by the
Department. The retraining shall include training in the areas for which the underground
storage tank system was not in compliance. The retraining may consist of a combination of
on-site instruction and on-site testing, as well as in-class instruction and in-class testing, and, if
available, the Department shall offer online instruction and online testing in lieu of in-class
instruction and in-class testing. In-class instruction shall be provided by the Department at least
once each quarter in each one of the regional offices of the Department. An operator required to
be retrained pursuant to this subsection shall only be required to attend in-class instruction and
in-class testing at the regional office closest to the facility for which the operator is designated.

(c) The primary operator shall maintain documentation to show that the operator has
satisfactorily completed all training required by this section. (2010-154, s. 2.)
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§ 143-215.94RR. Training requirements for emergency response operators.

(a)  The Department shall develop a training program for emergency response operators.
In order to satisfactorily complete the training, an emergency response operator shall, at a
minimum, demonstrate all of the following:

(1

(2)

(3)
4)

(5)

General understanding of the underground storage tank system at the
facility, and knowledge of the location and proper operation of the safety
and emergency response equipment.

Understanding of the actions to be taken in response to an emergency,
including situations posing an immediate danger or threat to the public or to
the environment and requiring immediate action.

Understanding of leak detection alarms and preparations needed to respond
to alarms before a release has occurred.

Recognition of unusual operating conditions, equipment failures, or
environmental conditions that may indicate a release, and knowledge of the
steps to take in response to a suspected release.

Knowledge of immediate steps to take in response to a confirmed release to
stop further release and to contain spills before they reach the environment.

(b) The primary operator is responsible for implementing the training program
developed by the Department for emergency response operators. The primary operator shall
train each emergency response operator of the underground storage tank system at the facility.
Prior to training an emergency response operator, the primary operator shall have satisfactorily
completed all training required by this section. The primary operator shall maintain
documentation of training provided to emergency response operators. (2010-154,s. 2.)
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§ 143-215.94SS. Tank systems for emergency power generators.

This section applies only to a facility that utilizes an underground storage tank system to
store fuel solely for use by emergency power generators. A primary operator that has
satisfactorily completed the training required by G.S. 143-215.94QQ at a facility shall be
deemed trained as the primary operator at another facility that has identical spill prevention,
overfill prevention, release detection, corrosion protection, emergency response, and product
compatibility requirements as the facility for which the primary operator has satisfactorily
completed training. (2010-154,s. 2.)
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§ 143-215.94TT. Enforcement.
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§ 143-215.94UU. Effect on other laws.
The requirements of this Part are in addition to, and not in lieu of, any other requirements

applicable to underground storage tank owners or operators, as defined in 40 Code of Federal
Regulations Part 280 (July I, 2009 Edition), under law. (2010-154,s. 2.)
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§ 143B-279.9. Land-use restrictions may be imposed to reduce danger to public health at
contaminated sites.

(a) In order to reduce or eliminate the danger to public health or the environment posed
by the presence of contamination at a site, an owner, operator, or other responsible party may
impose restrictions on the current or future use of the real property comprising any part of the
site where the contamination is located if the restrictions meet the requirements of this section.
The restrictions must be agreed to by the owner of the real property, included in a remedial
action plan for the site that has been approved by the Secretary, and implemented as a part of
the remedial action program for the site. The Secretary may approve restrictions included in a
remedial action plan in accordance with standards that the Secretary determines to be
applicable to the site. Except as provided in subsection (b) of this section, if the remedial action
is risk-based or will not require that the site meet unrestricted use standards, the remedial action
plan must include an agreement by the owner, operator, or other responsible party to record
approved land-use restrictions that meet the requirements of this section as provided in
G.S. 143B-279.10 or G.S. 143B-279.11, whichever applies. Restrictions may apply to activities
on, over, or under the land, including, but not limited to, use of groundwater, building, filling,
grading, excavating, and mining. Any approved restriction shall be enforced by any owner of
the land, operator of the facility, or other party responsible for the contaminated site. Any
land-use restriction may also be enforced by the Department through the remedies provided by
any provision of law that is implemented or enforced by the Department or by means of a civil
action. The Department may enforce any land-use restriction without first having exhausted
any available administrative remedies. A land-use restriction may also be enforced by any unit
of local government having jurisdiction over any part of the site. A land-use restriction shall not
be declared unenforceable due to lack of privity of estate or contract, due to lack of benefit to
particular land, or due to lack of any property interest in particular land. Any person who owns
or leases a property subject to a land-use restriction under this Part shall abide by the land-use
restriction.

(b) The definitions set out in G.S. 143-215.94A apply to this subsection. A remedial
action plan for the cleanup of environmental damage resulting from a discharge or release of
petroleum from an underground storage tank pursuant to Part 2A of Article 21 A of Chapter 143
of the General Statutes, other petroleum sources, or from an aboveground storage tank pursuant
to Part 7 of Article 21A of Chapter 143 of the General Statutes must include an agreement by
the owner, operator, or other party responsible for the discharge or release of petroleum to
record a notice of any applicable land-use restrictions that meet the requirements of this
subsection as provided in G.S. 143B-279.11. All of the provisions of this section shall apply
except as specifically modified by this subsection and G.S. 143B-279.11. Any restriction on the
current or future use of real property pursuant to this subsection shall be enforceable only with
respect to: (i) real property on which the source of contamination is located and (ii) any real
property on which contamination is located at the time the remedial action plan is approved and
that was owned or controlled by any owner or operator of the underground storage tank or other
responsible party at the time the discharge or release of petroleum is discovered or reported or
at any time thereafter. No restriction on the current or future use of real property shall apply to
any portion of any parcel or tract of land on which contamination is not located. This
subsection shall not be construed to require any person to record any notice of restriction on the
current or future use of real property other than the real property described in this subsection.
For purposes of this subsection and G.S. 143B-279.11, the Secretary may restrict current or
future use of real property only as set out in any one or more of the following subdivisions:

(1) Where soil contamination will remain in excess of unrestricted use
standards, the property may be used for a primary or secondary residence,
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(2)

school, daycare center, nursing home, playground, park, recreation area, or
other similar use only with the approval of the Department.

Where soil contamination will remain in excess of unrestricted use standards
and the property is used for a primary or secondary residence that was
constructed before the release of petroleum - that resulted in the
contamination is discovered or reported, the Secretary may approve
alternative restrictions that are sufficient to reduce the risk of exposure to
contaminated soils to an acceptable level while allowing the real property to
continue to be used for a residence.

Where groundwater contamination will remain in excess of unrestricted use
standards, installation or operation of any well usable as a source of water
shall be prohibited.

Any restriction on the current or future use of the real property that is agreed
upon by both the owner of the real property and the Department.

(c This section does not alter any right, duty, obligation, or liability of any owner,

operator, or other responsible party under any other provision of law.
(d) As used in this section:

(1)

(2)

G.S. 143B-279.9

"Unrestricted use standards" means generally applicable standards, guidance,
or established methods governing contaminants that are established by
statute or adopted, published, or implemented by the Environmental
Management Commission, the Commission for Public Health, or the
Department. Cleanup or remediation of real property to unrestricted use
standards means that the property is restored to a condition such that the
property and any use that is made of the property does not pose a danger or
risk to public health, the environment, or users of the property that is
significantly greater than that posed by use of the property prior to its having
been contaminated.

"Risk-based", when used in connection with cleanup, remediation, or similar
terms, means cleanup or remediation of contamination of real property to a
level that, although not in compliance with unrestricted use standards, does
not pose a significant danger or risk to public health, the environment, or
users of the real property so long as the property remains in the condition
and is used in a manner that is consistent with the assumptions as to the
condition and use of the property on which the determination that the level
of risk is acceptable is based. (1999-198, s. 1; 2000-51, s. 1; 2001-384, ss. 1,
12; 2002-90, s. 1; 2007-182, s. 2; 2017-209, s. 3(a).)
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§ 143B-279.11. Recordation of residual petroleum from underground or aboveground
storage tanks or other sources.

(a) The definitions set out in G.S. 143-215.94A and G.S. 143B-279.9 apply to this
section. This section applies only to a cleanup pursuant to a remedial action plan that addresses
environmental damage resulting from a discharge or release of petroleum from an underground
storagc tank pursuant to Part 2A of Artlcle 21A of Chapter 143 of thc General Slatules ﬁr—ﬁ-am

(b) The owner, operator, or other person responsible for a discharge or release of
petroleum from an underground storage tank, aboveground storage tank, or other petroleum
source shall prepare and submit to the Department a proposed Notice that meets the
requirements of this section. The proposed Notice shall be submitted to the Department (i)
before the property is conveyed, or (ii) when the owner, operator, or other person responsible
for the discharge or release requests that the Department issue a determination that no further
action is required under the remedial action plan, whichever first occurs. The Notice shall be
entitled "NOTICE OF RESIDUAL PETROLEUM". The Notice shall include a description that
would be sufficient as a description in an instrument of conveyance of the (i) real property on
which the source of contamination is located and (ii) any real property on which contamination
is located at the time the remedial action plan is approved and that was owned or controlled by
any owner or operator of the underground storage tank, abeveground storage—tank,—or-other
petroleum-seuree, or other responsible party at the time the discharge or release of petroleum is
discovered or reported or at any time thereafter. The Notice shall identify the location of any
residual petroleum known to exist on the real property at the time the Notice is prepared. The
Notice shall also identify the location of any residual petroleum known, at the time the Notice
is prepared, to exist on other real property that is a result of the discharge or release. The Notice
shall set out any restrictions on the current or future use of the real property that are imposed by
the Secretary pursuant to G.S. 143B-279.9(b) to protect public health, the environment, or users
of the property.

(c) If the contamination is located on more than one parcel or tract of land, the
Department may require that the owner, operator, or other person responsible for the discharge
or release prepare a composite map or plat that shows all parcels or tracts. If the contamination
is located on one parcel or tract of land, the owner, operator, or other person responsible for the
discharge or release may prepare a map or plat that shows the parcel but is not required to do
$0. A map or plat shall be prepared and certified by a professional land surveyor, shall meet the
requirements of G.S. 47-30, and shall be submitted to the Department for approval. When the
Department has approved a map or plat, it shall be recorded in the office of the register of
deeds and shall be incorporated into the Notice by reference.

(d) The Department shall review the proposed Notice to determine whether the Notice
meets the requirements of this section and rules adopted to implement this section and shall
provide the owner, operator, or other person responsible for the discharge or release of
petroleum from an underground storage tank, abevegreund-storage-tank—or-otherpetroleum
souree with a notarized copy of the approved Notice. After the Department approves the
Notice, the owner, operator, or other person responsible for the discharge or release of
petroleum from an underground storage tank, abeveground-sterage—tank—or-other petroleum
seuree shall file a notarized copy of the approved Notice in the register of deeds office in the
county or counties in which the real property is located (i) before the property is conveyed or
(i1) within 30 days after the owner, operator, or other person responsible for the discharge or
release receives notice from the Department that no further action is required under the
remedial action plan, whichever first occurs. If the owner, operator, or other person responsible
for the discharge or release fails to file the Notice as required by this section, any determination
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by the Department that no further action is required is void. The owner, operator, or other
person responsible for the discharge or release, may record the Notice required by this section
without the agreement of the owner of the real property. The owner, operator, or other person
responsible for the discharge or release shall submit a certified copy of the Notice as filed in the
register of deeds office to the Department.

) Repealed-by SessionLaws 2012185123 effective July 15,2012

() In the event that the owner, operator, er-other-person-—responsible for the discharge

or release fails to submit and file the Notice required by this section within the time specified,
the Secretary may prepare and file the Notice. The costs thereof may be recovered by the
Secretary from any responsible party. In the event that an owner of the real property who is not
a responsible party submits and files the Notice required by this section, the owner may recover
the reasonable costs thereof from any responsible party.

(g) A Notice filed pursuant to this section shall, at the request of the owner of the real
property, be cancelled by the Secretary after the residual petroleum has been eliminated or
remediated to unrestricted use standards. If requested in writing by the owner of the land, the
Secretary shall send to the register of deeds of each county where the Notice is recorded a
statement that the residual petroleum has been eliminated, or that the residual petroleum has
been remediated to unrestricted use standards, and request that the Notice be cancelled of
record. The Secretary's statement shall contain the names of the owners of the land as shown in
the Notice and reference the plat book and page where the Notice is recorded.
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Part 4. Environmental Management Commission.
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§ 150B-23. Commencement; assignment of administrative law judge; hearing required;
notice; intervention.
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